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Court of Appeals of the District of Columbia. 




No. 2850. 

Bank of Warren, a Corporation, Intervener, Appellant, 

vs. 

The Title Guaranty and Surety Company, a Corporation, &c., 

et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 33163. 

The Title Guaranty and Surety Company, a Corporation of the 

State of Pennsylvania, Plaintiff, 

vs. 

William Tunny and William G. McAdoo, Secretary of the 

Treasury, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed January 14, 1915. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 33163. 

The Title Guaranty and Surety Company, a Corporation of the 

State of Pennsylvania, Plaintiff, 
vs. 

William Tunny and William G. McAdoo, Secretary of the 

Treasury, Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff respectfully represents as follows: 

1. That the plaintiff is a corporation organized and existing under 
the laws of the State of Pennsylvania. 
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2. That the defendant William Tunny, is a citizen of the United 
States and at present residing in the State of Illinois, and is sued in 
his own right; and William G. McAdoo is a citizen of the United 
States, at present residing in the District of Columbia, and is sued in 
his official capacity as Secretary of the Treasury. 

3. The plaintiff avers that the defendant, William Tunny, by a 
writing dated, to wit, the 24th day of June, 1913, contracted with 
the United States to furnish all the labor and materials necessary 
for and to construct a Water Supply System and a Sew T erage Puri¬ 
fication Plant at the Front Royal Remount Depot, near Front 

2 Royal in the State of Virginia, according to certain plans and 
specifications made a part of said contract. 

4. That it was required bv the United States, as a condition prece¬ 
dent to the awarding of said contract to the said William Tunny, 
that the said Tunny should and would execute a bond in a penalty 
and with a surety satisfactory to the United States, or its duly au¬ 
thorized agents, conditioned that the defendant, William Tunny, 
would, among other things, faithfully carry out and perform the 
terms of said contract and would and should promptly pay all claims 
for labor and materials provided in and about the performance of 
said work called for by said contract. 

5. The plaintiff further avers that the defendant, William Tunny 
did on, to wit, the 30th day of June, 1913, execute and deliver to 
the United States, or its duly authorized agents, said bond in a 
penalty of $14,275, as was required by the said United States, and 
mentioned in the last proceeding paragraph hereof: that at the 
special instance and request of the said defendant, William Tunny, 
The Title Guaranty and Surety Company, the plaintiff herein, a 
corporation of the State of Pennsylvania, liecame surety on said 
bond, and was accepted by the United States, or its agents, as satis¬ 
factory surety on said bond. 

6. The plaintiff is informed and believes, and therefore avers 
that the said defendant, William Tunny, duly entered upon the 
execution of said work shortly after the date of said contract, and 
thereafter completed the said contract, and said w^ork w^as accepted 
by the United States heretofore, to wit, December 12, 1914. 

7. The plaintiff further avers that the said William 

3 Tunny failed and refused, and does fail and refuse to pay 
for certain work, labor and materials furnished in and 

about the performance of said contract, claims for w T hich in a large 
amount, are still unpaid and outstanding; and for w r hich the plain¬ 
tiff is liable under the terms and conditions of the aforesaid bond; 
that such claims aggregating a large sum, to wit, $9,133.30 have 
been presented to plaintiff for payment, and which will be paid by 
plaintiff as soon as the necessary investigation has been made to 
determine the amount properly* due and payable in each case. 
Plaintiff is also informed and believes and therefore avers that the 
aforesaid claims do not represent all the unpaid and outstanding 
claims for labor and materials, furnished in connection wdth said 
contract; but that there are other such claims in a large amount for 
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which plaintiff is liable but which have not yet been presented to 
plaintiff for payment. 

8. That the defendant William Tunny, at the time he made 
application to the plaintiff for the bond aforesaid, and at the time 
plaintiff agreed to and did execute said bond, and as a part of the 
consideration for the execution of said bond by the plaintiff, agreed 
with the plaintiff that he would at all times indemnify and keep 
indemnified and save the plaintiff harmless from and against anv 
and all damages, liabilities, losses, costs, charges, counsel fees and 

^^fvri 1868 w ^ a ^ soever kind, nature or description, which the plain- 
tilt Company should or might for any cause at any time sustain or 
incur by reason of having executed said bond. 

9. Plaintiff further avers that upon completion of said work, it 
was found by the proper accounting officers of the Government 

that there was a large sum, to wit, $5,946.11, due from the 
4 United States to the defendant, William Tunny, on account 
of said contract; and plaintiff is informed and believes, 
and therefore avers, that said account has been settled bv the Auditor 

'I ar ,P e P artmen t, and certificate issued to the defendant 
William G. McAdoo, Secretary of the Treasury, certifying that 
said anumnt of $5,946.11 is due and payable from the United States 
to said w llliam Tunny. That a voucher or draft or warrant in 
favor of said William Tunny in said amount has been drawn and 
is now about to be paid or delivered to the said William Tunny, 
and the plaintiff is informed and believes and therefore avers that 
the said voucher, draft or warrant and the funds represented • 
thereby, are now under the control of the defendant William G. 
McAdoo, m the District of Columbia and within the jurisdiction 
of this, court, and that the said William Tunny is endeavoring 
to obtain possession of the said draft or warrant and the funds rep¬ 
resented thereby, and is demanding payment thereof from the said 
defendant, William G. McAdoo, Secretary of the Treasurv, or his 
subordinates, and that the said defendant, William G. McAdoo, is 
about to Pay. or cause to be paid, and will pay, or cause to be paid, 
said siim of $5,946.11, to the said defendant William Tunny, unless 
this Court intercedes to prevent said payment and to order the same 
paid to a receiver or receivers to be appointed by this Court, for the 
protection of the plaintiff herein, to be applied to the pavment of 
claims for labor and materials furnished the said defendant Wil¬ 
liam Tunny and for which this plaintiff is liable under the condi¬ 
tions of the bond aforesaid. 

10. The plaintiff is informed and believes, and therefore 
5 avers that the said defendant, William Tunny, is insolvent 
and unable to pay his debts, and that it is necessary for the 
protection of the plaintiff that a receiver be appointed to take charge 
of said fund due from the United States to the said William Tunny 
on account of said contract, and disburse the same under the orders 
of this Court. 

The premises considered, your plaintiff prays as follows: 

1. That the United States writ of subpoena may issue out of this 
Court directed to the defendants and each of them commanding 
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them and each of them to appear and answer the exigencies of this 
bill, but not under oath, answer under oath being hereby expressly 
waived. 

2. That the defendant, William Tunny, his agents, attorneys, as¬ 
signs and representatives, may be enjoined and restrained pendente 
lite and permanently from receiving the said draft or warrant, or the 
funds represented thereby or any part thereof, and that the said 
William G. McAdoo, Secretary of the Treasury, as aforesaid, or his 
subordinates, or his successors in office, and his or their, agents and 
subordinates, may be enjoined and restrained pendente lite and per¬ 
manently from issuing said draft or warrant for said fund to said 
William Tunny, bis agents, attorneys or assigns, or in anywise dis¬ 
posing of said fund except upon the order of this Court. 

3. That a receiver or receivers may be appointed by this Court 
to demand and receive said fund, or any check, draft or warrant 
issued for the same, and that said receiver or receivers hold said fund 

and dispose of same under order of this Court. 

6 4. That the said defendant, William G. McAdoo, be or¬ 
dered and directed to pay the said sum, or cause the same to 

be paid to such receiver or receivers, for the benefit of the plaintiff. 

5. That the plaintiff may be decreed to be entitled to receive all 
sums due from the United States for work done bv the defendant, 
William Tunny, on account of the contract aforesaid. 

6. That the plaintiff may have such other and further relief as 
the case may require and to this Court may seem meet and proper. 

The defendants hereto are those named as such in the caption 
hereof 

THE TITLE GUARANTY AND SURETY 
COMPANY, 

By WALTER B. GUY, Att’y. 

WALTER B. GUY, 

B. E. HINTON, 

Attorneys for Plaintiff. 

Walter B. Guy, being duly sworn, deposes and says: That he is 
the Attorney of the Title Guaranty and Surety Company, the plain¬ 
tiff named in the foregoing bill of complaint, and is acquainted with 
the facts and matters set forth therein, and is authorized to verify the 
same; that he has read the same over and knows the matters alleged 
therein are true, except such matters as are alleged on information 
and belief; and as to those, he believes they are true. 

7 The reason this bill of complaint is verified by deponent 
and not by the plaintiff, is because the plaintiff is a corpora¬ 
tion, and the same is not verified by an officer of the corporation be- 
cause said officers are at the home office in Scranton, Pa., and the 
warant aforesaid is about to be delivered and there is great danger 
that it would be removed beyond the jurisdiction of this Court be¬ 
fore the Bill of Complaint could be sent to Scranton, Pa., for verifica¬ 
tion and returned. 


WALTER B. GUY. 
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Subscribed and sworn to before me this 14th day of January, 
1915. 

[seal.] a. LEFTWICH SINCLAIR, 

Notary Public. 

Motion by the Bank of Warren for heave to Intervene. 

Filed January 28, 1915. 

******* 

Now comes the Bank of Warren, a Corporation, and moves the 
court for leave to intervene as a defendant in the above entitled 
cause and in support of said motion refers to the affidavit filed here¬ 
with and made a part hereof. 

E. HILTON JACKSON, 
Attorney for the Bank of Warren. 

8 Messrs. Walter B. Guy and Bynum E. Hinton,- Attorneys 
for the plaintiff. J 

Gentlemen: Please take notice that the above motion has been 
calendared for hearing in the Equity Court for Saturday January 

JO, 1915, at 9:30 or as soon thereafter as counsel may be conven¬ 
iently heard. 

E. HILTON JACKSON, 

A ttorney for the Bank of Warren. 

Service accepted & copy of same and affidavit received this 28th 
day of January 1915. 

WALTER B. GUY, 

Atfy for Plaintiff. 

Affidavit. 


District of Columbia, ss: 

I, Edward H. Jackson, being first duly sworn depose and say that 
I am the president of the Bank of Warren, a corporation existing 
under and by virtue of the law of the State of Virginia, that the de¬ 
fendant, William Tunny, after his execution of the contract with 
the United States as set forth in the petition in the above entitled 
cause, made arrangements with said Bank of Warren to 
9 borrow money for the purpose of paying the labor and ma¬ 
terial men in the prosecution of his said contract with the 
United States; that said Bank advanced to said Tunny for said pur¬ 
poses the sum of twenty-six hundred and ninety-four dollars and 
sixty-nine cents ($2,694.69), which still remains due and unpaid 
to said Bank by said William Tunney; that at the time said Tunny 
made arrangements for said advance, said Tunny gave said Bank a 
writing, having been duly executed and witnessed, as follows: 
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“August 30, 1913. 

For value received I hereby assign to the Bank of Warren any 
money that may be from time to time due me by the United States 
Government under the contract dated June 24, 1913, covering con¬ 
struction of water and sewer systems at the Front Royal Remount 
Depot which contract is attached hereto and is to be held by the said 
Bank, together with this assignment, as collateral on all loans I may 
from time to time obtain from said Bank. 

WILLIAM TUNNY. 

That the aforesaid sums of money were advanced by said Bank 
pursuant to said paper writing and that arrangements were made 
contemporaneously therewith with said Bank: that there is now due 
said bank the sum of twenty-five hundred (2,500) dollars with in¬ 
terest thereon from June 26,1914, the sum of one hundred and forty 
(140) dollars with interest thereon from August 29. 1914, and the 
sum of fifty-four dollars and sixtv-nine cents ($54.69) with interest 
thereon from the — day of September, 1914, making a total of 
twenty-six* hundred and ninety-four dollars and sixty-nine cents, 
with interest as stated, no part thereof having been paid; that 

10 pursuant to the arrangements above set forth, wherein and 
whereby the above sum was advanced, the said William 

Tunny addressed the following letter to Capt. W. W. Whiteside, 
Quartermaster in charge of the Remount Depot at Front Royal Vir¬ 
ginia, to wit: 

“Front Royal, Virginia, November 13, 1913. 
Capt. W. W. Whiteside, Q. M., Front Royal, Va. 

Dear Sir: From and after this date please deliver to the Bank of 
Warren, Front Royal, Virginia, any and all moneys or checks due 
or payable to me under my contract with the U. S. Government for 
the construction of water works and sewers. If agreeable to you I 
will endorse any checks payable to me before you have signed the 
same, whenever any estimate of payment may be allowed me under 
mv contract above mentioned. 

Yours trulv, 

WILLIAM TUNNY.” 

That affiant further alleges that all of the checks that were issued 
bv the said Capt. W. W. Whiteside were promptly endorsed by the 
said W. W. Tunny and delivered to the said Bank in pursuance of 
said letter except the check for the sum of fifty-nine hundred and 
forty-six dollars and eleven cents referred to in said suit and which 
is still due the said William Tunnv bv the said United States in final 

%/ t/ 

settlement of the work done under said contract; affiant further rep¬ 
resents that the said William Tunny in pursuance of his said ar¬ 
rangement with said Blank and in order for it to obtain the balance 
of money due by the United States to him under said contract exe¬ 
cuted and delivered to this affiant on the 14th day of January, 1915, 
a written power of attorney duly acknowledged before a 

11 notary public of the District of Columbia authorizing the said 
affiant as president of the said Bank of Warren to collect said 
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balance due the said William Tunny by the said United States for 
the purpose of paying the said indebtedness of said William Tunny 
to said Bank and the residue of the other claims for which the com¬ 
plainant in said suit, the Title Guaranty and Surety Company, was 
liable under its surety bond, all of which facts were known to the 
said Surety Company; and affiant is advised and so alleges that he 
has a prior lien on said fund now in the hands of the Secretary of 
the Treasury as alleged in said original suit; and affiant further 
alleges that he as president of said bank under and by virtue of said 
power of attorney executed to him by said William Tunny on the 
14th day of January, 1915, prior to the service of the subpoena on 
him to answer said original bill of complaint, was about to present 
said power of attorney to the Treasury Department to collect said 
funds from said Secretary of the Treasury when said proceedings 
were instituted; and affiant further alleges that the agent and repre¬ 
sentative of the plaintiff herein, having been previously duly author¬ 
ized thereto, in July or August, 1914, came to Front Royal to in¬ 
vestigate the liability of said Surety Company on the bond of the said 
William Tunny and stated to the agents and officials of the said Bank 
of Warren that the claim of said Bank was valid, and that the Surety 
Company was liable for the same and thereupon stated that the 
Bank should draw the money from the United States for the purpose 
of paying its own claim among others. 

EDWARD H. JACKSON. 

12 Subscribed and sworn to before me this 28th day of Janu¬ 
ary 1915. 

f seal. ] c. CLINTON JAMES, 

Notary Public, D. C. 

Answer of William G. McAdoo, Secretary of the Treasury. 

Filed January 30, 1915. 

******* 

The defendant, William G. McAdoo, specially reserving unto him¬ 
self all benefit of exception or objection, as matter of law, to the de¬ 
fects, insufficiencies and imperfections of the bill of complaint filed 
herein, nevertheless, for answer to said bill of complaint and the rule 
to show cause issued thereon, or so much thereof as this defendant 
is advised it is material or necessary for him to make answer unto, 

answering savs: . 

One. This defendant, for the purposes of this cause, admits the 

allegations of the first paragraph of the bill of complaint as to the 
corporate capacity and domicile to be true as alleged. 

Two. The allegations of paragraph two of the bill are true so far 
as this defendant is advised, but he has no personal knowledge as to 
the citizenship and residence of the defendant, Tunny. 

Three This defendant, answering paragraph three, says the 24th 
day of June, 1913, and supplemental contract of May 7,1914, 

13 is the true and accurate dates of the contracts of defendant, 
William Tunny, with the United States to furnish the labor 
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and material necessary for the construction of a water supply system 
and sewerage purification plant at the Front Royal Remount Depot, 
near Front Royal, in the State of Virginia. 

Four. The defendant admits that the defendant, Tunny, was re¬ 
quired, as a condition precedent to the award of the above contract, 
that the defendant, Tunny, provide a bond with satisfactory surety 
for the performance of his obligations under said contract. 

Five The defendant admits that the defendant, 1 unny, as prin¬ 
cipal and the plaintiff, as surety, executed and delivered to the 
United*States a bond in the fienalty of $14,275, to secure the per¬ 
formance of the obligations of the defendant Tunny, under his said 
contract, hut, whether the plaintiff executed the same at the instance 
and request of said defendant, he has no personal knowledge and can 

"^Th^’defendSn admits that the defendant Tunny, after re¬ 
ceiving the sail! contract, entered upon the work of performing the 
same and that the said work was accepted hv the l mted States on 
the 12th day of December, 1914. 

1 Seventh. Answering the seventh paragraph of the bill of com- 
plaint the defendant, having no certain personal know ledge of the 
matters and things therein set forth, can neither admit nor deny the 
said allegations, but so far as the same are material calls for strict 

'"Further answering said paragraph, the defendant is informed that 
certain liersons have, or have had, unpaid claims for ma- 
14 terials and lalmr furnished in connection with the said con¬ 
tract. hut whether the said claims are bona .fide and valid, 
and whether the same, or anv of them, still remain unpaid, th s 
defendant has no knowledge and claims strict proof of the averments 
^ornp f&r as they arc material. .1 

Fiehth. This defendant has no personal knowledge as to the 
<pt forth in paragraph eight, and so far as the same is ma- 
terial he claims strict proof whether the defendant, Tunny, agreed 
to save the plaintiff harmless against liability under said bond as 

^Nirfth 111 Answering the ninth paragraph of the bill, this defendant 
avers that the true amount found by the proper accounting officers 'of 
the government to he due on account of the work under said contract 

rt PEft. smstj -H: 

saw asa-aas 
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admit nor deny, but this defendant denies that he is about 
lo to pay or cause to he paid to the defendant, Tunny, the 
amount of money in the said paragraph set forth, but he avers 
the fact to he that all sums of money under his control, by virtue of 
said contract, will be retained pending the outcome of this cause and 
such orders as may be passed herein. 

Tenth. This defendant has no personal knowledge whether the 
defendant, Tunny, is solvent or insolvent as in the tenth paragraph 
of the said bill alleged, and can neither admit nor deny the said 
allegations, but so far as the same are material, he claims strict proof 
thereof. 

\\ herefore, having fully answered said bill of complaint, or so 
much thereof as he is advised he is called upon to answer, this de¬ 
fendant prays that a proper order or orders may be entered herein, 
protecting his interests and the interests of the United States in the 
premises, and that he be relieved from further answering said bill 
of complaint and rule to show cause, and that an order be entered 
herein, dismissing said bill of complaint and discharging said rule 
to show cause as to him, and that he may be hence dismissed with 
his reasonable costs. 

. BYRON R. NEWTON, 

Acting Secretary of the Treasury. 

JOHN E. LASKEY, 

United States Attorney, District of Columbia. 

District of Columbia, To wit: 

* 

I, Byron R. Newton, do solemnly swear that I am the Acting 
Secretary of the Treasury of the United States of America; 
16 that I have read the foregoing answer and know the contents 
thereof; that the statements therein contained as of personal 
knowledge are true, and those made upon information and belief I 
believe to be true. 

BYRON R. NEWTON. 

Subscribed and sworn to before me this 29" dav of Januarv, A. D.. 
1915. “ 

[seal.] JAS. N. FITZPATRICK, 

Notary Public, D. C. 


Order for Dismissal of Motion for Leave to Intervene. 
Filed February 6, 1915. 


The Clerk of said Court will dismiss motion of Bank of Warren 
for leave to intervene without prejudice to right of said bank to 
renew same as it may be advised. 

E. HILTON JACKSON, 

Attorney for Bank of Warren. 

a n p a * 


i 


2—2850a 
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Decree Overruling Motion to Dismiss, &c. 

Filed February 8, 1915. 

******* 

This cause came on to be heard at this term of Court upon 

17 the Bill of Complaint and the Rule to Show Cause issued 
thereon, and the motion of the defendant, William Tunny, 

to dismiss said Bill and said Rule, and the answer of the defendant, 
W illiam G. McAdoo, Secretary of Treasury, to said Bill of Complaint 
and said Rule to Show Cause, and was duly considered by the Court; 
it is thereupon by the Court, this 8th day of February, A. D., 1915, 
adjudged, ordered and decreed, 

1. That the motion of the defendant, William Tunny, to dismiss 
the Bill of Complaint and discharge the Rule to Show Cause issued 
thereon, be and it is hereby overruled, with leave to answer the bill 
within fifteen (15) days. 

2. That the Munsey Trust Company, of Washington, D. C., be, 
and it is hereby, appointed Receiver (to serve without compensation 
and to pay interest at the rate of three per cent per annum on all 
funds coming into its hands as such Receiver), with authority to 
demand, collect and receive from William G. McAdoo, Secretary of 
Treasury, the sum of Five Thousand Nine Hundred and Forty-six 
Dollars and Eleven ($5,946.11) Cents, being the balance due from 
the United States to the defendant, William Tunny, on account of 
a certain contract, dated June 24, 1913, and the contract supple¬ 
mental thereto, whereby the said William Tunny agreed with the 
United States to furnish all labor and material necessary to construct 
a W ater Supply System and a Sewerage Purification Plant at the 
Front Royal Remount Depot near Front Royal, in the State of Vir¬ 
ginia, and that said Receiver shall hold said fund subject to the 
further order of this Court. 

3. That the defendant William G. McAdoo, Secretary of Treasury, 

be and he hereby is authorized and directed "to pay to the 

18 said Munsey Trust Company, the Receiver appointed herein, 
the sum of Five Thousand Nine Hundred and Forty-six 

Dollars and Eleven ($5,946.11) Cents, being the balance due from 
the United States to the said defendant William Tunny, on account 
of said contracts, and the receipt of the Receiver herein appointed 
for said amount shall be full acquittance to the United States for 
any and all claims or demands, either at law or in equity, of the 
parties hereto, arising out of or in anywise connected with said 
contract. 

4. That upon payment of the said sum by the defendant William 
G. McAdoo, Secretary of Treasury, to said Munsey Trust Company, 
Receiver hereinbefore appointed, this suit shall be and the same is 
hereby dismissed as to said defendant William G. McAdoo, Secretary 
of Treasury, without cost to said defendant. 

By the Court:— 


WALTER I. McCOY, Justice. 
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• 

I consent as to form. 

E. HILTON JACKSON, 

Attorney for Defendant, William Tunny. 

Form unobjectionable. 

JAMES B. ARCHER, 

Asst. U. S. Atfy. 


^ Answer of William Tunny. ■ 

Filed February 24, 1915. 

******* 

nirkln < fi e / e #' dant ’ William Tunny, specially reserving unto himself 
fnl.ffi • ° f exce P‘ ,on or objection, as a matter of law to the defects, 
insufficiencies and imperfections of the bill of complaint filed herein 

f ° r an . SWel | thereto or so much thereof as this defendant 
is advised it is material or necessary for him to make answer thereto 
says. 

This defendant suggests that the bill herein is defective for want 

^lrL neCeSS i ary Tf tle u’. “ * his - to wit > t ha t the material men and 
hrn e loi emP 0yad de / e . nd ant, the principal contractor herein, 

ha\e claims against the fund in controversy, by reason of their con- 

thifd'f re ! atl ° ns t ! is defe ndant, far in excess of the balance due 
this defendant under his contract with the Government as shown by 

the answer of the Secretary of the Treasury filed herein all of which 
appears on the face of said bill of complaint, and therefore, this 
efendant avers that by reason of the defect herein suggested this 
court is without jurisdiction to proceed to administer the said fund 
constituting the entire assets herein. 

1. This defendant neither admits nor denies the allegations of the 
ist paragraph m said bill and calls for strict proof thereof* 

bill lhlS defendant admits the averments of paragraph 2 in said 

20 in "said bill defendant admits the averm ents of paragraph 3 

., i*n* defendant admits the averments of paragraph 4 
thflfthp bl bU V ° r gr ? ater * a<?cu F ac y refers to the contract and P asks 
thi^c^use ^ pr ° duced 1)0 ^ court u P° n the final hearing of 

k-n'v^? 1S n efandant admits the averments of paragraph 5 in said 
bill but calls for the bond therein referred to for thl instruction of 
the court upon the final hearing of this cause. 

6. Answering paragraph 6 of said bill this defendant admits that 
he entered upon the performance of said contract as in said para- 

iSted bSdWtSW** Same and that toe same was thereafter 
accepted by said United States as in said paragraph set forth 

7. Answering paragraph 7 this defendant admits generally the 
averments therein but for greater detail gives a list of the claims «till 
unpaid and outstanding on account of said contract, for which "the 
plaintiff and defendant are liable. The following list, made up 
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partiallv from the memory of this defendant, his account in relation 
to the same being at Front Royal, Virginia, is only approximately 
correct, and, for greater detail, reference to the complete list in the 
possession of the plaintiff, which, he understands, is a complete list. 


m C niinnon .. $116.50 

Shennandoah Farmers' Union. 

James B. Clow & Sons. 

D V A twnod . . . . .. 

. 155.50 

. 156.02 

. 39.58 


. 3.30 

AfnoAn Ponmlnt/ir I n ... 

. 21.59 

lVlcloOIl Acf'UUUUl ...... 

rintrlAn Pino Pnnnlinor f!n . 

. 54.59 

Ua V lOIl iipc L/UUpniig .. 

W. J. Kendrick. 

Pacific Flush Tank Co. 

J. F. Forsyth & Co. 

21 Trout & Turner. 

Burton Powder Co. 

T vhpViKht*(t T^nnnHrv Po . 

. 14.80 

. 100.00 

. 147.69 

. 13.44 

. 177.25 

. 5,400.36 

1 A > A UU11UIJ ... 

W. C. Weaver & Son. 

T? \f . 

. 73.87 

. 80.00 

W. E. Rudacille (approximately). 

Bank of Warren. 

. 3,000.00 

. 2,766.75 


$12,321.24 


8. Answering paragraph 8 this defendant admits that he agreed 
to indemnify the plaintiff, but asks for the production of said in¬ 
demnity contract upon the final hearing of this cause. 

9. Answering paragraph 9 this defendant admits that the sum of 
five thousand nine hundred and forty-six dollars and eleven cents 
($5,946.11) is due him on said contract from the Government, but 
as to whether said draft was about to be turned over to him as in 
said paragraph alleged this defendant has no knowledge, except that 
he has never received any such draft, and, further answering the 
averments, this defendant neither affirms nor denies the jurisdiction 
of this court in the premises and submits the question of jurisdiction 
to this Honorable Court. 

10. Answering paragraph 10 this defendant admits that he is 
insolvent and unable to pay the debts but denies that it is necessary 
for the protection of the plaintiff that a receiver be appointed to take 
charge of the fund herein as in said paragraph set forth. 

Having fully answered the said bill of complaint this defendant 
prays. that —* may be hence dismissed with his reasonable costs 
herein incurred, and that the court may pass an order directing that 
the amount of said draft be turned over to him to apply on the 
indebtedness herein. 

WILLIAM TUNNY, 

Defendant. 

B. HILTON JACKSON, 

Attorney for Defendant, Wm. Tunny . 
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22 I, William Tunny, being first duly sworn on oath depose 

an< ^ say that 1 have read the foregoing answer by me sub¬ 
scribed and know the contents thereof; that the facts stated therein 
on personal knowledge are true and those stated on information and 
belief I believe to be true. 

WILLIAM TUNNY. 


Subscribed and sworn to before 
A. D. 1915. 

[seal.] 


me this 12th day of February, 

COLL McNAUGHTON, 

Notary Public. 


Motion for Leave to Intervene. 
Filed March 15, 1915. 


Now comes the Bank of Warren, a corporation, and moves the 
court for leave to intervene as a defendant in the above entitled cause 
and in support of said motion refers to the affidavit filed herewith 
and made a part hereof. 

E. HILTON JACKSON, 
Attorney for the Bank of Wairen. 


Messrs. Walter B. Guy and Bynum E. Hinton, Attorneys for the 
plaintiff. J 
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Gentlemen : Please take notice that the above matter has been 
calendared for hearing in the Equity Court for Saturday, 
i larch 20th, 1915, at 9:30 or as soon thereafter as counsel 
may be conveniently heard. 


E. HILTON JACKSON, 
Attorney for the Bank of Warren. 


Affidavit. 


State op Virginia, 

County of Warren, ss: 

I, E. II. Jackson being first duly sworn, depose and say that I am 
and ''as 1 lie President, at the time of the occurrences hereinafter re¬ 
lated, of the Bank of Warren, a corporation, existing under and by 
virtue of the law of the State of Virginia, and state upon information 
and belief the matters to which this affidavit relates: that shortly 

“5®. the ® xecutlon f ’ f * he contract hy and between the defendant, 
V illiam Tunny, and the United States, as will more fully appeal 
from the petition herein, said Tunny made arrangements with said 
Bank of Warren to borrow money from time to time for the purpose 
of paying later and other supply bills in connection with the ful¬ 
filment of said contract; that pursuant to said arrangements said 
bank advanced said Tunny sums of money during the continuance 
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of the work under said contract and up to the completion of the 
same and said Tunny became thereby indebted to the hank on ac¬ 
count of these advances as aforesaid in the sum of twenty-six 
24 hundred and ninety-four dollars and sixty-nine cents 
($2,694.69), with interest on Twenty-five hundred dollars 
thereof from June 26, 1914, and on One hundred and forty dollars 
($140) from August 29, 1914, and on Fifty-four dollars and sixty- 
nine cents ($54.69) thereof from Dec. 16th, 1914, which sum re¬ 
mains due and unpaid by the said William Tunny; Affiant further 
states that shortly after the above arrangements were made the said 

« J^unn\, gave said bank an assignment in words 

and figures as follows : 

“August 30, 1913. 

For value received T hereby assign to the Bank of Warren anv 
money that may from time to time be due me bv the United States 
Government under the contract dated June 24, 1913, covering con¬ 
struction of water and sewer systems at the Front Royal Remount 
Depot, which contract is attached hereto and is to be held by the said 
Bank, together with this assignment, as collateral on all loans I 
may from time to time obtain from said Bank.. 

_ WILLIAM TUNNY. 

W ltness: 

W. G. OLMSTEAD.”; 


that after the said William Tunny began to get money from said 
bank under the above writing be addressed the following letter to 
Capt. Y. Y. Y hiteside, Quartermaster in charge of the Remount 
Depot at Front Royal, Virginia, to wit: 


“Front Royal. Virginia, November 13, 1913. 
Gapt. Y . Y . Y hiteside, Q. M., Front Royal, Va. 


Dear Sir: From and after this date please deliver to the Bank of 
Y arren. Front Royal, A irginia, any and all moneys or checks due 
or payable to me under my contract with the U. S.' Government for 
the construction of water works and sewers. If agreeable to you I 
will endorse any checks payable to me before you have 
25 signed the same, whenever any estimate of payment may be 
allowed me under mv contract above mentioned. 

Yours trulv, 

7 


WILLIAM TUNNY.” 


And affiant further alleges that all of the checks that were issued by 
s . ai( * W. Whiteside were promptly endorsed by the said 

Y 6ham Tunny and delivered to your petitioner in pursuance of 
said letter except the check for the said sum of Five thousand nine 
hundred and forty-six dollars and eleven cents ($5,946.11) referred 
to in said suit and which is still due the said William Tunnv bv the 
said I nited States in final settlement of the work done under said 
contract; and affiant further represents that the said William Tunnv 
in pursuance of his said arrangement with said Bank and in order 
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for it to obtain the balance of money due by the United States to 
him under said contract executed and delivered to E. H. Jackson, 
of Front Royal, Virginia, on the 14th day of January, 1915, a writ¬ 
ten power of attorney duly acknowledged before a notary public of 
the District of Columbia authorizing the said E. H. Jackson who is 
the president of the said Bank of Warren to collect said balance due 
the said William Tunny by the said United States for the purpose 
of paying the said indebtedness of said William Tunny to said Bank 
and the residue of the other claims for which the complainants in 
said suit the Title Guaranty and Surety Company, was liable under 
its surety bond, all of which facts were known "to the said Surety 
Company; and affiant is advised and so alleges that the Bank has a 
prior lien on said fund recently in the hands of the Secretary of the 
Treasury as alleged in said original bill; and affiant*further 
2b avers that in October 1914, after most of said indebtedness 
had been incurred by said Tunny under the circumstances 
hereinbefore set forth, the plaintiff surety company sent its repre¬ 
sen tati\e, Mr. Baeharach, to Front Royal, Virginia, to investigate 
the liability of the surety company on the bond of the defendant, 
Tunny, that, upon the occasion of said visit, said Baeharach visited 
the said Bank of Warren, went over with the officials of said Bank 
the indebtedness incurred by Tunny to the Bank, was made familiar 
with the entire circumstances under which this indebtedness w T as 
incurred, w as ad\ ised by the officials of the bank that the bank was 
looking for payment of its indebtedness to the money still due the 
defendant Tunny by the Government and, thereupon, the said 
plaintiff surety company, through its agent, the said Baeharach as 
aforesaid, agreed that the claim of the bank, as hereinbefore set 
forth, should be paid out of the money still due Tunny on his con¬ 
tract with the Government, and advised the bank that the drafts 
representing said balance should be turned over to said Bank of 
Warren; that because of the representations made by said Baeharach 
at the time aforesaid the said bank took no steps and was thereby 
dissuaded from taking any such steps, looking to the protection or 
enforcement of its claim against Tunny; that upon the occasion of 
the visit of said Baeharach at Front Royal as aforesaid the said 
Baeharach stated pursuant to authority previously conferred upon 
him by said plaintiff, to the agents and officials of the said Bank of 
Warren that the claim of said Bank was valid, and that the Surety 
Company was liable for the same and thereupon stated that the 
Bank should draw the money from the United 'States for the purpose 
of paying its own claim among others; that at the time of the 
27 visit of said Baeharach to Front Royal and the understanding 
had with him as aforesaid the said Tunny was solvent and 
the said Bank would have been in a position to collect its entire 
claim against said Tunny but for the attitude of the Surety Com¬ 
pany as aforesaid; that since the time of the arrangement made with 
said Baeharach as aforesaid, the said Tunny has become insolvent 
and Affiant avers that the said plaintiff surety company is now 
estopped from asserting any claim against the sum of five thousand, 
nine hundred and forty-six dollars and eleven cents ($5,946.11) the 
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amount still due to the defendant, William Tunny, under the con¬ 
tract aforesaid, until the claim of said bank is paid in full. 

E. H. JACKSON. 

Subscribed and sworn to before me this 10 day of March, A. D. 
1915. 

[seal.] W. A. TROUT, 

Notary Public. 

My Commission expires Octo. 1, 1918. 

\ a ider tlie Laws of Virginia no Tax is required upon 
the Seal affixed to this instrument. 

Teste, 

W. A. TROUT, 

Notary Public. 

28 Order Overruling Motion of Bank of Warren to Intervene. 

Filed March 26, 1915. 

******* 

This cause having come on to be further heard at this term on the 
motion of the Bank of Warren, a corporation, for leave to intervene 
as a defendant in the above-entitled cause, and counsel having been 
heard and the same having been presented to the Court, upon con¬ 
sideration thereof, it is, bv the Court, this 26th day of March, A. D., 
1915, adjudged and ordered that the said motion he and the same 
is hereby overruled. 

By the Court: 

WALTER I. McCOY, Justice. 

Approved as to form. 

E. HILTON JACKSON, 

Attorney for Intervener. 

29 Motion for Leave to Intervene. 

Filed April 2, 1915. 

* * * * • * * * 

Now t comes the Bank of W arren, a corporation, and moves the 
court for leave to intervene as a defendant in the above entitled 
cause and in support of said motion refers to the affidavit filed 
herewith and made a part hereof. 

E. HILTON JACKSON, 
Attorney for the Bank of Warren. 

Messrs. Walter B. Guy and Bynum E. Hinton, Attorneys for the 
plaintiff. 

Gentlemen : Please take notice that the above matter has been 
calendared for hearing in the Equity Court for Friday April 9, 1915, 
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heard 00 A ' M ' ° F 88 80011 thereafter as counsel may be conveniently 

E. HILTON JACKSON, 

Attorney for the Bank of Warren. 


Affidavit. 

District of Columbia, ss: 

I, Walter G. Olmstead, being first duly sworn, depose and say that 
I am and was the Vice President, at the time of the occurrences 

nnrw aft !?T® 1 ®*.**?’ of th ? Bank of Warren, a corporation, existing 
under and by virtue of the law of the State of Virginia, and havi 

El <,fi n0 "i ge ° f ‘ he ma ! te f s 10 J vh *ch this affidavit relates; that 
shortly after the execution of the contract by and between the de¬ 
fendant, William Tunny, and the United States, as will more fully 
appear from the petition herein, said Tunny made arrange- 
30 ments with said Bank of Warren, to borrow money from time 
to time for the purpose of paying labor and other supply bills 
in connection with the fulfillment of said contract; that pursuant to 
said arrangements said bank advanced said Tunny sums of money 
during the continuance of the work under said contract and up to 
the completion of the same and said Tunny became thereby indebted 
to the bank on account of these advances as aforesaid in the sum of 

& and ( n,net I four dollars and sixty-nine cents 

($2,694.69) with interest on Twenty-five hundred dollars thereof 
from June 26, 1914 and on One hundred and forty dollars ($140) 

/*£ iW 2 V, 914 ’ a A' d “W®"' doUars a " d sixty-nine cents 
i^ ;fni i . !v ° m a D w e ,v ber i 6 ’ 1914 ’ whieh s um remains due 
P fl d A, th f Smd W1 lam Tunn y> affian t further states that 

W?lhi y m a T?fnn he ab0Ve ai TT ge , ments were made the said defendant, 
M followJ y ’ ^ bank 811 ^'^n 111611 * in words and figured 

“August 30, 1913. 

For value received I hereby assign to the Bank of Warren any 
money that may from time to time be due me by the United State* 
Government under the contract dated June 24, 1913, covering con¬ 
struction of water and sewer systems at the Front Royal Remount 
Depot, which contract is attached hereto and is to be held by the said 
Bank together with this assignment, as collateral on all loans I may 
from time to time obtain from said Bank. ^ 

Witness- WILLIAM TUNNY. 

W. G. OLMSTEAD.”; 

that after the said William Tunny began to get money from said 

Pam fwmtrif” 8 he addressed th e following letter to 
Capt. W. W. Whiteside, Quartermaster in charge of the Remount 
Depot at Front Royal, Virginia, to wit:. Ksmount 

3—2850a 
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“Front Royal, Virginia, November 13, 1913. 
Capt. W. W. Whiteside, Q. M., Front Royal, Va. 

Dear Sir: From and after this date please deliver to the 
31 Bank of Warren, Front Royal, Virginia, and and all moneys 
or checks due or payable to me under my contract with the 
U. S. Government for the construction of water works and sewers. 
If agreeable to you I will endorse any checks payable to me before 
you have signed the same, whenever any estimate of payment may 
be allowed me under mv contract above mentioned. 

Yours truly, ‘ WILLIAM TUNNY.” 


And affiant further alleges that all of the checks that were issued 
by the said Capt. W. W. Whiteside were promptly endorsed by the 
said William Tunny and delivered by the former to said bank in 
pursuance of said letter except the check for the said sum of Five 
thousand nine hundred and forty-six dollars and eleven cents 
($5,946.1 1) referred to in said suit and which is still due the said 
William Tunny by the said United States in final settlement of the 
work done under said contract ; and affiant further represents that 
said William Tunny in pursuance of his said arrangement with 
said Bank and in order for it to obtain the balance of money due 
by the United States to him under said contract executed and de¬ 
livered to E. II. Jackson, of Front Royal, Virginia, on the 14th day 
of January, 1915, a written power of attorney duly acknowledged 
before a notary public of the District of Columbia authorizing’the 
said E. H. Jackson who is the president of the said Bank of Warren 
to collect said balance due the said William Tunny by the said 
United States for the purpose of paying the said indebtedness of said 
William Tunny to said Bank and the residue of the other claims for 
which the complainants in said suit, the Title Guaranty and Surety 
Company, were liable under its surety bond, all of which facts were 
known to the said Surety Company; and affiant further avers that 
said bank prior to the visit of Mr. Bacharach, hereinafter detailed, 
was in a position to secure itself to the extent of its claim of 
32 $2,694.69 by taking the necessary steps to subject the prop¬ 

erty of William Tunny, the defendant herein, in the State of 
Illinois to the payment of its claim and was about to do so when Mr. 
Bacharach, the duly authorized agent and representative of said 
surety company came to Front Royal as the representative of said 
surety company for the express purpose of going over the entire sit¬ 
uation so far as said bank was concerned and to arrange to disburse 
the balance due Tunny on his contract, that this visit took place in 
or about October, 1914, at which time affiant explained to the said 
Bacharach as the agent and representative of said surety company 
the entire situation as hereinbefore set forth and more particularly 
how all checks due Tunny were sent direct to the bank by the agents 
and representatives of the United States Government at Front Royal 
after said checks had been previously endorsed by said Tunny, which 
endorsements were procured in each and every instance by the agents 
and representatives of the United States Government; that said 
Bacharach gave his emphatic approval and endorsement of this 
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method of procedure and requested the bank, through its agents and 
officers, to adopt precisely the same procedure with reference to the 
final payment due Tunny by the Government on account of said 
contract, to wit, $5,946.11; and affiant further states that said 
Bacharach, acting for and on behalf of said Surety Company re¬ 
quested, invited and procured the cooperation of said bank, to handle 
the aforesaid balance, in order first, that the bank might have re¬ 
imbursement for its claim against Tunny and that the balance might 
be applied towards the other indebtedness of Tunny to labor and ma¬ 
terial men; and this affiant further states that on the same occasion 
qq ^ a( ‘" a . rac h as the agent and representative of said Surety 

66 Company invited and procured the cooperation of said bank 
for the purpose of preventing an attachment being made by 
one material-man of any funds that might come into the hands of 
I unny bv way of proceeds from the final payment by the Govern¬ 
ment as aforesaid and thereby permit said Suretv Company to pro¬ 
ceed to dispose of Tunny’s property in Joliet, Illinois, to better ad¬ 
vantage and thus prevent loss to said Surety Company; that, upon 
the representations made by said Bacharach the hank was persuaded 
to and did refrain from any steps against Tunny’s propertv in Joliet 
or elsewhere, because of the express undertaking on the part of said 
Surety Company through its duly authorized agent as aforesaid that 
said Surety Company would relinquish any and all claims existing 
m its favor to and against the balance due Tunny bv the Govern¬ 
ment in view of its contract with Tunny; upon the occasion of said 
interview and conference said Bacharach was informed by affiant on 
nenall of said bank that said hank would cooperate with the Suretv 
ompany to the extent hereinbefore indicated and would refrain 
from taking any steps against Tunny to collect its own indebtedness 
against him provided the said Surety Company would undertake and 

r ®'\ n 5 uls jL lts c ! aim against the aforesaid payment of 
?5,946.11 still due Tunny by the Government on account of his con¬ 
tract herein, until said bank was paid in full from said fund that 
said surety company undertook to cooperate with the hank in hav- 
ing the check or draft representing this final payment turned over 
to the bank as previous drafts had been and expressly undertook to 
stand aside, so far as its own claim was concerned, until said hank 
was paid its indebtedness in full out of the proceeds of said draff 
that the above understanding was entered into by and between the 
bank and said surety company, through its duly authorized 
agent as aforesaid and said surety was made aware that the 
moneys representing the indebtedness of said Tunny to the 
bank were for the most part used in the payment of the material- 
n, *“ ^borers engaged in the prosecution of Tunny’s contract 
with the Government and thereby greatly reduced the liability of 
said Surety Company on account of the default of Tunnv in his 
contract with the Government, and affiant further avers that at the 
time of this undertaking and transaction between the bank and the 
» Company as aforesaid the defendant, Tunny, was solvent, 
that the hank was in a position to collect its claim by proceeding 
against Tunny s property in Joliet, that the Surety Company had 
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knowledge of this fact and that the bank was dissuaded from so pro¬ 
ceeding to protect itself against Tunny’s property in Joliet because it 
was thereunto requested, as one of the creditors of said Tunny not to 
proceed against said property in order that the Surety Company 
might as against said property of Tunny in Joliet have a better op¬ 
portunity of reimbursing itself to the extent of the amount of its 
liability on account of Tunny’s bond; that but for the undertaking 
and representations of said Company as aforesaid, upon which this 
bank acted it would have proceeded against the property of Tunny 
in Joliet and l>e therebv enabled to collect its claim in full; that since 
the time of the arrangement made with said Bacharaeh said Tunny 
has become insolvent and said bank is without any opportunity of 
collecting its claim against Tunny except against the fund involved 
herein and affiant further avers that the plaintiff surety company is 
now estopped from asserting any claim against the sum of $5,946.11 
until the claim of said bank is paid in full in accordance with the 
understanding hereinbefore recited and said affiant avers that 

35 throughout this conference at the time aforesaid the said 
Bacharaeh on behalf of said Surety Company stated to said 

Bank, through its officers that the claim of said bank was valid and 
that the surety company would see to the payment of the same out of 
the fund herein. 

WALTER G. OLMSTEAD. 

Subscribed and sworn to before me this 2d day of April, 1915. 

■ > 

Notary Public. 

36 Receipt of Receiver. 

Filed April 6, 1915. 

******* 

We, the Munsev Trust Company, receiver appointed by order in 
the above entitled cause, dated the 8th day of February, 1915, do 
hereby this 19th day of March. 1915, acknowledge receipt from Wil¬ 
liam G. McAdoo, Secretary of the Treasury, one of the defendants 
in the above entitled cause, the sum of Five Thousand, Nine Hun¬ 
dred and Forty-Six Dollars and Eleven ($5,946.11) Cents, being the 
amount due from the United States for the performance and comple¬ 
tion of the work called for under contract dated the 24th day of June, 
1913, between the United States and William Tunny, providing for 
the construction and completion of a Water Supply System and Puri¬ 
fication Plant at Front Royal Remount Depot, near Front Royal, 
Virginia, which said sum was paid to us as Receiver in the above 
entitled cause in pursuance to said order, and this receipt shall be 
and is a full acquittance to the United States for all claims and dam¬ 
ages, whatsoever, against the United States by the parties to this 

C8A1S6 

[seal.] THE MUNSEY TRUST COMPANY, 

C. H. POPE, Receiver. 




TITLE GUARANTY AND SURETY CO., ETC., ET AL. 


21 


3/ Order Dismissing Bill as to Defendant McAdoo. 

Filed April 13, 1915. 

******* 

• 

Upon motion of John E. Laskey, attorney for defendant William 
G. McAdoo, Secretary of the Treasury, for an order dismissing the 
above entitled cause as to said defendant, William G. McAdoo, and it 
appearing to the Court from the receipt of the Receiver filed herein 
that said defendant, McAdoo, has complied with the order of the 
Court passed herein on the 8th day of February, 1915, and has paid 
to the Munsey Trust Company, Receiver appointed herein, the funds 
involved in these proceedings, viz: the sum of Five Thousand and 
Nine Hundred and Forty-Six Dollars and Eleven ($5,946.11) Cents, 
it is by the Court this 13th day of April, 1915, 

Ordered, Adjudged and Decreed, that the above entitled cause be 
and the same is hereby dismissed as to said defendant, William G. 
McAdoo, Secretary of the Treasury, without costs. 

WALTER I. McCOY, Justice. 


Order Overruling Motion for Leave to Intervene, &c. 

Filed May 11, 1915. 

******* 

This cause coming on to be further heard at this term on the mo¬ 
tion, filed herein on the 2d day of April, A. D. 1915, of the 
38 Bank of Warren, a Corporation, for leave to intervene as de¬ 
fendant in the above-entitled cause, and counsel having been 
heard and the same having been presented to the Court, upon con¬ 
sideration thereof, it is, by the Court, this 11th day of May, A. D. 
1915, Adjudged and Ordered that said motion be and the same 
hereby is overruled and denied. 

By the Court: 

WALTER I. McCOY, Justice. 

From the foregoing decree, the Bank of Warren requests in open 
Court the allowance of an appeal to the Court of Appeals, which is 
hereby allowed, and bond on appeal fixed at Five thousand ($5,000) 
Dollars, to operate as a supersedeas. 

Bv the Court: 

WALTER I. McCOY, Justice. 

Memorandum. 

May 26, 1915.—Bond on appeal of Bank of Warren for $5 000 
approved and filed. 
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39 Assignment of Errors. 

Filed June 16, 1915. 

******* 

(1) The Court erred in overruling motion of Bank of Warren for 
leave to intervene herein. 

(2) The Court erred in holding that the Bank of Warren was 
without a lien prior to that of the plaintiff. 

(3) The Court erred in holding that the Bank of Warren was not 
entitled to have its claim to the fund in controversy adjudicated by 
being made a party defendant herein. 

(4) The Court erred in denying the motion of the Bank of War¬ 
ren to be made a party defendant herein. 

ROBERT H. TURNER, 
Attorney for the Bank of Warren. 


Designation of Record. 

Filed June 17, 1915. 

******* 

The Clerk of the Court will please prepare a transcript of the record 
on Appeal in the above entitled cause, and include therein the fol¬ 
lowing: 

(1) January 14, 1915, Bill of Complaint. 

(2) January 28. 1915, Motion of Bank of Warren for leave to 
intervene; and affidavit. 

(3) January 30, 1915, Answer of William G. McAdoo. Secretary 
of the Treasury. 

40 (4) February 6, 1915, Dismissal of motion to intervene by 

Attorney. 

(5) February 8, 1915, Decree overruling motion to dismiss bill of 
complaint and appointing a receiver. 

(6) February 24, 1915, Answer of William Tunny to the Bill of 
Complaint. 

(7) March 15, 1915, Motion of Bank of Warren for leave to In¬ 
tervene, and affidavit. 

(8) March 26, 1915, Order overruling motion of Bank of Warren 
to intervene. 

(9) April 2, 1915, Motion of Bank of Warren for leave to Inter¬ 
vene and affidavit. 

(10) April 6, 1915, Receipt of Munsev Trust Company, Receiver. 

(11) April 13, 1915, Order dismissing bill as to Defendant Wil¬ 
liam G. McAdoo, Secretary of the Treasury. 

(12) May 11, 1915, Order Overruling Motion of Bank of War¬ 
ren for Leave to Intervene. 
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(13) May 26, 1915, appeal bond filed and approved. 

(14) This designation. 

(15) June 16th, Assignment of Errors. 

E. HILTON JACKSON, 
ROBERT H. TURNER, 
Attorneys for Bank of Warren. 

Service accepted this 16th day of June, 1915. 

B. E. HINTON, Att’y for Plaintiff. 

41 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
40, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 33,163, in Equity, wherein The 
Title Guaranty and Surety Company, a corporation of the State of 
Pennsylvania, is plaintiff, and William Tunny, et al. are defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
9th day of July, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2850. Bank of Warren, a corporation, interveners, appellant, vs. 
The Title Guaranty and Surety Company, a corporation, &c., et al. 
Court of Appeals, District of Columbia. Filed Jul- 12, 1915. Henry 
W. Hodges, clerk. 
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{j tmrt of district of Columbia. 
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October Term, 1915 . 


No. 2850. 


BANK OF W ARREN, a Corporation (Intervener), 

Appellant, 

V8. 

THE TITLE GUARANTY AND SURETY COMPANY, 
a Corporation of the State of Pennsylvania, and 
WILLIAM TUNNY, Appellees. 


BRIEF FOR THE APPELLANT. 


Statement of Facts. 

This is an appeal by the intervener, Bank of Warren, a 
corporation, from the decree of the court below overruling 
motion of appellant for leave to intervene. 

The action originated in a suit by the plaintiff, the Title 
Guaranty and Surety Company, wherein said company 
sought to have certain funds paid over to a receiver pending 
lu 












the adjudication of the matters in said bill set forth. The 
facts underlying said application appearing in said bill are 
that the defendant, William Tunny, contracted with the 
United States on June 24, 1913, to construct a water supply 
system and a sewerage plant at the Front Royal Remount 
Depot in the State of Virginia; that to guarantee the faithful 
performance of said contract the said William Tunny exe¬ 
cuted, on June 30, 1913, a bond in the penalty of $14,275, 
whereon the appellant, The Title Guaranty and Surety Com¬ 
pany, became surety; that said contract was completed by 
said Tunny on December 12, 1914, leaving still unpaid and 
outstanding, on account of labor and materials furnished in 
connection with said contract, claims aggregating the sum of 
$9,133.30, for which said surety company was liable; that 
upon the completion of the work there was still due Tunny 
on account of said contract the sum of $5,946.11, which was 
alleged to be in the hands of William G. McAdoo, Secretary 
of the Treasury. The bill further avers that the defend¬ 
ant, William Tunny, was insolvent and asked for the appoint¬ 
ment of a receiver to take charge of said funds due from the 
United States and disburse the same under the order of this 
court. 

Before any answer was filed or other steps taken by way 
of response to said suit the appellant, Bank of Warren, filed 
its motion for leave to intervene on January 28, 1915, the 
bill having been filed on January 14, 1915. This motion 
was dismissed by counsel for the intervener on February 6, 
1915 (R., 6), the same not having been theretofore brought 
to the attention of the court, and on March 15, 1915, a sec¬ 
ond motion for leave to intervene was filed (R., 13), which 
after hearing was overruled by the court on March 26, 1915. 
Thereafter, to wit, April 2, 1915, a third motion for leave to 
intervene was filed, and, after hearing by the court, was over¬ 
ruled on May 11, 1915 (R., 21). It is from this order that 
the present appeal is prosecuted. 

The grounds in support of said application appear fully in 
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the affidavit of W alter G. Olmstead, the vice-president of said 
Bank of barren (R., 17 to 20), which in substance recites 
that after the execution of the contract Tunny made arrange¬ 
ments with the intervener, Bank of Warren, to borrow cer¬ 
tain sums of money for the purpose of fulfilling said con¬ 
tract, which arrangements continued until the completion 
thereof, at which time Tunny was indebted to the bank in 
the sum of $2,694.69, to secure which Tunny gave the bank 
an assignment, dated August 30, 1913, set forth in the terms 

7 thftt an order on the quartermaster at 
Front Royal the said Tunny had all drafts payable to him 
on account of said contract delivered to the intervener bank 
after being endorsed by him; that on January 14, 1915, 
Tunny gave a written power of attorney to the president of 
said bank to collect the aforesaid balance due him from the 
United States Treasury; that all of these facts were known 
to the surety company herein; that in that situation the bank 
was about to subject the property of the defendant, William 
Tunny, to the payment of his indebtedness to said bank, 
when Mr. Baeharach, the duly authorised agent and repre¬ 
sentative of said surety company, came to Front Royal for 
the express purpose of going over the entire situation, which, 
inclusive of the facts already set forth, was explained by rep¬ 
resentatives of the bank to Mr. Baeharach, who not only gave 
his approval of w r hat had been done, but requested the bank 
to adopt precisely the same procedure with reference to the 
final payment due Tunny by the Government, to wit, 
$5,946.11; and on this occasion said Baeharach invited and 
procured the co-operation of the bank for the purpose of 
preventing an attachment of any funds due from the Gov¬ 
ernment on account of the final payment of Tunny, and 
thereby enable the surety company to make such disposition 
of Tunny’s property in Illinois as would prevent loss to said 
surety company. As a result and because of these arrange¬ 
ments with the surety company the latter refrained from 
taking any steps against Tunny’s property in Illinois, in con- 
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sideration for which the surety company agreed to relinquish 
any and all claims existing in its favor by way of lien or 
otherwise to and against the balance due Tunny by the Gov¬ 
ernment until such time as the bank was paid in full from 
the final payment of $5,946.11; and at the time of said 
arrangement and undertaking the affidavit alleges Tunny 
was solvent and the bank was in a position to collect its 
claim, as was known to the surety company, by proceeding 
against Tunny’s property in Joliet, Illinois; that, but for this 
undertaking on the part of the surety company, the bank 
would have been able to collect its claim in full from said 
Tunny, who is now insolvent, and the bank, because of this 
insolvency, is without any means of collecting its indebted¬ 
ness against Tunny except by proceeding against the fund 
now in the hands of this court, which was the object of the 
application of the bank for leave to intervene. 

ARGUMENT. 

The several assignments of error set forth (R., 20) mav 
be resolved into the single inquiry as to whether the facts 
set up in the affidavit in support of the motion of the bank 
for leave to intervene constitute sufficient grounds in equitv 
to justify this court in permitting the bank to have its claim 
adjudicated in the present proceeding without being com¬ 
pelled to resort to an action at law. This question in turn 
depends upon the application of the legal principles herein¬ 
after set forth. 

I. 

Jurisdiction of Equity to Adjudicate the Rights of the 

Intervener Herein. 

It will be observed that the application for leave to inter¬ 
vene was seasonably made, and in fact it was first made imme¬ 
diately after the filing of the original bill and before any 
steps had been taken whatever by way of response thereto. 


v 
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As the record now stands the surety company is not en¬ 
titled to a lien until the claims of the material-men and 
laborers are paid, which is not the case, according to the 
allegations of the bill. In other words, there can be no sub¬ 
rogation against the fund now in the hands of the receiver 
until the surety company has discharged its liability on 
account of these claims. 

All the authorities are to this effect. 

Prairie State Bank vs. United States, 164 U. S., 534. 

Henningsen vs. United States Fidelity Co., 208 U S 

404. 


It would seem that, the fund being in court before the 
surety company has any lien against it by subrogation or 
otherwise, it is the duty of the court to administer the same 
according to the equities of the parties interested. 

In Hardaway vs. National Surety Co., 211 U. S., 554, the 
latter filed a bill averring insolvency of contractor and that 
there would be a loss for labor and material, which it could 
be compelled to pay as surety, asking injunction and re- 
cei\er, whereupon an order w r as passed referring case to 
special master, w T ith right to prove claims for labor and 
material, and further, that the surety company should pav 
into court such sum to satisfy such claims and costs of suit 

a> might be required after the Government payments were 
exhausted. 

To deny the motion of the bank to intervene would result 
in compelling the intervener to proceed against the surety 
company in an action at law’, which, we submit, upon the 
case made, would be in violation of the principles of equity 
ns announced in the following cases: 

W hen equity has taken jurisdiction of a case upon 
some ground which brings it clearly within its author- 
it. v , if may apply the legal rule and may even grant a 
remedy w’hich might have been granted at law\” 

(Washington Brick & Terra Cotta Co. vs 
McDowell, S. C. D. C., 39 W. L. R., 162.) 
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“It is the duty of a court of equity to prevent a mul¬ 
tiplicity of suits, and to this end, if obliged to take 
cognizance of a cause for any purpose, will ordinarily 
retain it for all purposes, even though this requires it 
to determine purely legal rights that otherwise would 
not be within the range of its authority.” 

(Camp vs. Boyd, 229 U. S., 550, affirming 35 
App. D. C., 159.) 

“Jurisdiction in equity, where all the parties may 
be brought before the court and the relief is more 
adeqm.tc and complete, is not ousted by the existence 
of a statutory remedy at law.” 

(U. S. vs. Howland, 4 Wheat., 108.) 

“Equity will make that party immediately liable 
who is ultimately liable at law.” 

(Riddle vs. Mandeville, 5 Cranch, 322.) 

“Under the principle that a cause will not be finally 
disposed of without having all parties whose interests 
might be affected before the court, leave to amend at 
the time of the hearing by making new parties is 
more liberally granted, especially where the necessity 
therefor has not been suggested before the hearing.” 

(Willey vs. Stormont, 38 App. D. C., 399.) 

II. 

The Surety Company is Estopped to Deny the Claim Made 
by the Bank to the Fund in Controversy. 

It is submitted that because of the circumstances detailed 
in the intervener’s affidavit the plaintiff is estopped to deny 
the right of the intervener to be made a party to this suit 
and to share in the amount withheld from the contractor 
to the full extent of its claim. 

In National Safe Deposit Co. vs. Gray, 12 App. D. C., 276, 
it is said: 

“To enable a party alleging equitable estoppel to 
avail himself of it, he must show that, relying upon 
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the truth of the representations which work the 
estoppel, he changed his position to his disadvantage 
so that it would be a fraud upon him to permit the 
party estopped to show that his representations were 
not true.” 

Again in Roller vs. Clark, 38 App. D. C., p. 260, it is 
said: 

“A party will not be estopped unless the act relied 
upon has resulted in the prejudice of him who relies 
upon it as an estoppel.” 

In the case at bar the intervener did rely upon representa¬ 
tions made by an authorized agent of the plaintiff company 
and by reason of such reliance its position has been changed 
to its disadvantage and prejudice. 

In Carusi vs. Savary, 6 App. D. C., 330, it is held: 

‘Where one of two innocent persons must suffer a 
loss occasioned by the wrongful act of a third person 
that one must bear the loss who by his negligence or 
inadvertence has placed it in the power of such third 
person to commit the wrong.” 

The foregoing is particularly applicable to the case at 
bar, for the intervener, relying upon the representations of 
the agent of plaintiff company forbore to press an advantage 
it then had, confidently relying that the amount of its ad¬ 
vances would be fully paid out of the amount remaining in 
the hands of the Government due to Tunny under his con¬ 
tract. Therefore, being misled by that confidence, as was 
said by the court in the above case, “he who is the cause of 
that confidence by which the loss has been caused will be 
held to bear it.” 

And finally on this point of estoppel, it is said in Daniels 
vs. Tearney, 102 U. S., 415: 

“A party who has taken one position by which he 
has benefited at the expense of another, is estopped 
from repudiating that and taking another incon¬ 
sistent position to the prejudice of that other.” 
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It is therefore submitted that upon the equitable ground 
of estoppel the intervener is entitled to be made a party de¬ 
fendant to this suit, and if it can l>e shown that there is no 
law or statute of the l nited States to the contrary, entitled to 
re<*ei\e the full amount of its claim out of the money enjoined 
and prayed to be delivered to the plaintiff in this suit, for, as 
was said in the case of Daniels vs. Tearnev, 102 U. S., 415: 


“Not to apply the principle of estoppel to the bond 
m this case would, it .*eems to us. involve a mockerv 
in judicial administration and a violation of the 
plainest principle of reason and justice.” 


III. 

The bank’s right to intervene and to hold a lien against 
the fund in controversy is not lost by reason of section 3477, 
R. S. U. S., which declares all transfers and assignments of 
claims against the United States are void. 


Tn the case of McGowan vs. Parrish, 237 U. S., 285, on 
April 12, 1915, the court said, on page 294: 

“As to the effect of sec. 3477 Rev. Stat., it has been 
several times declared by this court that the statute 
was intended solely for the protection of the Govern¬ 
ment and its officers during the adjustment of claims 
and that, after allowance, the protection may be in¬ 
voked or waived, as they in their judgment deem 
proper.” 

In this connection attention is called to the fact that the 
Government needed no protection from the statute, because, 
at the instance of the plaintiff surety company, the balance 
due the contractor was ordered to be turned over on February 
8, 1915, by decree of the court (R., 10), to the Munsey Trust 
Company, which w r as directed as receiver to “hold said funds 
subject to the further order of this court,” which order fur¬ 
ther recites “that the payment of said fund by the Secretary 




of the Treasury to the said Munsey Trust Company should 
operate as a dismissal of the suit as against the defendant, 
William G. McAdoo, Secretary of the Treasury.” There¬ 
after, April 13, 1915, the court decreed that “the above- 
entitled cause be and the same is hereby dismissed as to said 
defendant, William G. McAdoo, Secretary of the Treasury” 
(R.,21). 

It is submitted,- therefore, that the foregoing facts bring 
the case at bar within the principles of McGowan vs. Parrish, 
supra, where the court said, on page 295: 

“In this case, the officers of the Government, after 
the suit was commenced (the claim having already 
been allowed and finally adjudicated), found that 
they needed no protection from the statute and were 
safe in paying into court to the credit of the cause a 
sufficient amount to answer the claims of complain¬ 
ants. The amount being paid, the court took control 
of it, and, with the consent of the other parties, dis¬ 
missed the Secretary of the Treasury and the Treas¬ 
urer of the United States from the cause. Under 
these circumstances, and in view of the consent decree, 
we are not called upon to consider whether the present 
case is within the reasoning of either of the cases 
cited, if we decide—as we do—that in view of the 
contracts, and of the special facts set up in the bill of 
complaint as above recited, reasonable and sufficient 
grounds existed for invoking the equity jurisdiction, 
that the subject-matter was within the cognizance of a 
court of equity, and that it was by no means clear 
that an adequate remedy existed at law. The equity 
jurisdiction having thus been properly invoked, the 
right of defendant to object because of the alleged 
existence of a legal remedy could be waived. 

******* 

“The consent decree not only amounted to a clear 
and express waiver of jurisdictional objections, but it 
rendered irrelevant, so far as the present parties are 
concerned, all questions as to the effect of the con¬ 
tracts in creating a lien upon the proceeds of the ice 
claim, the effect of section 3477, Rev. Stat., as an 
2u 
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obstacle to such lien, the right to a lien independent 
of the contracts, the right to an injunction or receiver¬ 
ship, and other questions, if any, that simply relate 
to the ground or occasion for coming into equity.” 

The only difference between the McGowan case and the 
one at bar consists in the fact that in the former the fund 
was put in court by consent of the parties, whereas in the 
instant case the fund was put into the hands of a receiver, 
subject to the further order of the court, at the instance of 
the plainiff, who prayed for such an order in his bill. 

The court in the McGowan case went on to say on page 
296: 

“After the making of the consent decree and the 
deposit of the money in court, the situation of this 
case was substantially that of an interpleader suit 
after the making of a decree for interpleader and the 
dismissal of the stakeholder from the cause, with the 
issue as between the conflicting claimants limited by 
stipulation to the determination of the amount ‘justly 
due' from the one to the other. That question, of 
course, was and is to be decided according to the equi¬ 
ties of the claimants as between themselves, without 
regard to legal technicalities.” Whitney vs. Cowan, 
55 Miss., 626, 645, 647. 

The leading case underlying the general principles in¬ 
volved is that of the Prairie State Bank vs. United States, 
164 U. S., 227. 

In the Prairie case, supra, a bank advanced money 
to the contractor, to be applied, as was alleged, to obliga¬ 
tions created in the performance of the contractor’s con¬ 
tract. The contractor, in consideration of such advances, 
gave the bank written authority to receive from the United 
States a fund it had retained, amounting to 10 per cent of 
payments as made under the terms of the contract, until 
the work should be finished. The treasure declined to rec- 
ognize this authority, but consented, on the request of the 





contractor, to forward when due a check for the final pay¬ 
ment to the representative of the bank. The contractor 
later defaulted, and the surety assumed performance of the 
( ontract and completed the work. The surety was without 
knowledge of the arrangement entered into by the bank, 
the contractor, and the Government. 

The case at bar differs from that case in that here the 
bank had received and had power of attorney from the con¬ 
tractor to receive from the Government amounts that might 
become due under the contract. This arrangement was ac¬ 
quiesced in by the representative of the Government; checks 
as received were promptly indorsed by the contractor and 
delivered by the Government representative to the bank. 
1 his anangement was later acquiesced in by the representa¬ 
tive of the surety company, and when it became known 
to him that the bank was about to proceed against the con¬ 
tractor to subject his property to the satisfaction of the ad¬ 
vances it had made, aggregating $2,694.69, he persuaded 
the bank to refrain from such proceedings on the ground 
that his company could proceed against and dispose of the 
property to better advantage. In consideration of this for¬ 
bearance and the facts leading up to its consummation, as 
stated in the affidavit, it is submitted that in equity the 
motion for leave to intervene should be granted and the 
intervener be permitted to become a party defendant to this 
suit. It will certainly not be denied that the bank has a 
legal claim against the surety if it can be established that 
the former had made advances to and same were applied by 
the contractor in payment for labor performed and supplies 
fuinislied in the performance of his contract; nor can it 
be denied that the intervener by forbearing to proceed 
against the contractor’s property in Illinois, at the instance 
diul urgent request of the Surety Company's representative, 
gave up a valuable right, which is a sufficient consideration 
to support a promise to pay. The plaintiff admits that the 
contractor is insolvent; therefore it would be of no avail for 
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the intervener to bring an action of law against him. The 
action at law, if brought at all, must be brought against the 
plaintiff in this suit. 

It is therefore respectfully submitted that the court below 
was wrong in denying the bank, the appellant here, leave 
intervene, and that the decree of the court below should 
reversed. 

Respectfully submitted, 

E. HILTON JACKSON, 
ROBERT H. TURNER. 

Attorneys for the Appellant. 
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ORDER COMPLAINED OF NOT APPEALABLE. 

An order denying leave to intervene in an equity cause 
is not appealable, unless it amounts to such a final deter¬ 
mination of the merits of intervener’s claim as to leave no 
other court open to him. The rule in this regard is well 
stated by the Supreme Court of the United States in 
Credits Commutation Company y. U. S., 177 U. S. 311 , 
316 , as follows: 

When such action is taken, that is to say, when 
leave to intervene in an equity case is asked and 
refused, the rule, so far as we are aware, is well 
settled that the order thus made denying leave to 
intervene is not regarded as a final determination of 
the merits of the claim on which the intervention is 
based, but leaves the petitioner at full liberty to assert 
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his rights in any other appropriate form of proceed¬ 
ing. Such an order not only lacks the finality which 
is necessary to support an appeal, but it is usually 
said of it that it cannot be reviewed, because it merely 
involves an exercise of the discretionary powers of 
the trial court. . . . It is doubtless true that 

cases may arise where the denial of the right of a 
third party to intervene therein would be a practical 
denial of certain relief to which the intervener is 
fairly entitled, and which he can only obtain by an 
intervention. Cases of this sort are those where there 
is a fund in court undergoing administration to which 
a third party asserts some right which will be lost in 
the event that he is not allowed to intervene before 
the fund is dissipated.” 

This is the settled law on the subject and has been 
cited and followed in many cases. See: In the matter of 
Leaf Tobacco Board of Trade, 222 U. S. 578 ; Lisman v. 
Knickerbocker Trust Co., 211 Fed. 413 , 423 ; Farmers and 
Merchants Bank v. Arizona Mutual Savings and Loan 
Association, 220 Fed. 1 , 7 ; U. S. Trust Co. v. Railroad Co., 
188 Fed. 292 , 296 . 

In Mass. Loan & Trust Co. v. Kansas City Railroad Co., 
no Fed. 28 , the appeal was dismissed because the right 
attempted to be asserted was not one which they were 
bound to intervene to protect. The claim could be 
asserted in an independent proceeding. 

In Sands v. Greeley & Co., 80 Fed. 195 , it was held that 
intervention in receivership cases will not be permitted 
if intervener’s rights may be conserved without it, since 
such interventions multiply the number of litigants and 
result in confusion and unnecessary expense. 

It is clear, therefore, that the appeal should be dis¬ 
missed, unless the record shows that appellant was entitled 
to intervene as a matter of right. In other words, it 
must show that the bank asserts some right which will be 
lost if it is not allowed to intervene. 
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THE BANK’S CLAIMS CAN BE ASSERTED IN AN 
INDEPENDENT PROCEEDING. 

Does the affidavit of the bank show any such right? 
It is stated that the money advanced by the bank was used 
by Tunny to pay labor and material claims, and it is 
intimated that the bank therefore has a claim against 
appellee on its bond. If such a claim exists it not only 
can be, but must be, asserted in an action on the bond in 
the district where the work was performed, as the law 
distinctly so provides (33 Stat. L. 811 ). 

The bank in its affidavit also lays great stress on an 
alleged conversation with a representative of the surety 
company. . It is obvious that any rights or claims growing 
out of such an alleged conversation need not necessarily 
be asserted in these proceedings. There is no allegation 
that the surety company is insolvent, and it can, of 
course, be held responsible in an action at law for any 
breach of contract, or any other claim growing out of 
the alleged representations of its agent. 

So far as the claim of estoppel is concerned, even 
assuming such estoppel (which is of course denied), that 
would not help the appellant. As was very properly stated 
by the trial court, one cannot sue on an estoppel. If the 
alleged conversation worked an estoppel, it would merely 
estop the surety company from objecting to the assertion 
by the bank of some right which the bank had. It would 
not operate to give the bank a right which did not pre¬ 
viously exist. It is apparent, therefore, that any claim to 
intervention, as a matter of right, must be based on some¬ 
thing other than the alleged conversation, or the contention 
that the bank has a claim against appellee’s bond. These 

matters, we submit, can therefore be entirely eliminated 
from consideration. 
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THE PURPORTED ASSIGNMENT FROM TUNNY 
IS VOID AND GAVE THE BANK NO LIEN ON 
THE FUND. 

It follows, therefore, that if the bank has any vested 
rights here, any legal or equitable claim on this fund, which 
will be lost if intervention is not allowed, it must be be¬ 
cause of the alleged assignment from Tunny. Has this 
paper any validity either in law or equity? It has been 
definitely settled by the Supreme Court of the United 
States that an attempted assignment of a claim against the 
United States is absolutely void, both in law and equity, 
not only as against the United States, but “for every 
purpose and between all parties,” being prohibited by 
R. S. 3477 . Spofford v. Kirk, 97 U. S. 484 . The question 
as to whether or not such an assignment was void only as 
against the Government and was otherwise valid was 
squarely presented in this case, resulting in the decision, 
as stated, that it was void for every purpose and between 
all parties. This decision is still the law. 

Counsel for appellant frankly conceded in the Court 
below that the bank had obtained no lien by the attempted 
assignment from Tunny. He attempts now, however, to 
contend that the case of McGowan v. Parish, 237 U. S. 285 , 
has in effect modified the Spofford case and supports the 
contention that the bank did obtain a lien by reason of 
this assignment. That case is not authority for any such 
proposition. It merely held that inasmuch as the parties 
were already properly in a Court of Equity under a con¬ 
sent decree which reserved for decision only the question, 
“whether any amount, and if so, what amount, ‘is justly 
due the complainants or either of them for professional 
services rendered by them or either of them, for and in 
respect of the matters described in the bill of complaint,” 
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that the parties could not thereafter go back and raise 
questions that merely related to the ground or occasion 
for coming into equity. And that holding does not help the 
appellant here. The appellant here is endeavoring to get 
into a Court of Equity, and can get in only by showing 
that it has a lien against or a vested interest in this fund. 
The only possible claim of lien is by reason of the attempted 
assignment. This assignment being made absolutely void 
by statute, obviously cannot serve as the basis of any claim 
or right whatever . The line of cases holding that section 
3477 is only for the Government’s protection, merely de¬ 
clare that, if the Government chooses to recognize such an 
assignment and make payment to the assignee, it thereby 
discharges its liability, and the assignor cannot compel 
repayment to him. In other words, such an assignment 
may operate as an estoppel against the assignor, but has 
never been held to furnish the basis for the assertion of any 
right in the assignee. It seems clear, therefore, that 
appellant has no possible claim of lien or vested interest 
which entitles it to intervention as a matter of right. 

Counsel for appellant does not contend that the rights 
of the bank will be lost if intervention is not allowed. On 
the contrary he asserts that no rights will be lost. He 
merely complains that “to deny the motion of the bank 
to intervene would result in compelling the intervener to 
proceed against the surety company in an action at law’’ 
(see page 5 appellant’s brief also to same effect page 11). 
Upon these admissions of appellant, the appeal, we submit, 
should be dismissed. It shows very plainly that the 
application in this case was addressed to the discretion of 
the Court, and no rights are lost by reason of the order 
complained of. Under all the authorities an order in such 
a case is not reviewable on appeal. 
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NO CASE MADE FOR INTERVENTION EVEN IN 
DISCRETION OF COURT. 

It must be conceded that the Bank, at the time of the 
alleged conversation, had no enforcible claim on the fund. 
Not having any such claim then, how could it possibly 
be said that it obtained one by talking with the agent of 
the Surety Company? We are unable to see how the 
lower Court could have ruled otherwise than it did, in 
view of the authorities, particularly the Prairie State 
Bank case, 164 U. S. 227, and the case of Spofford v. 
Kirk, supra. 

The case at bar is on all fours with the Prairie State 
Bank case. It is true the appellant has attempted to 
distinguish it by reason of the alleged estoppel. A com¬ 
parison of the three successive affidavits, however, shows 
to what extent this alleged conversation has been developed 
and elongated, and strongly suggests that a desire to get 
around the Prairie State Bank decision very materially 
aided and stimulated the memories of appellant’s officers 
as to that conversation. But be that as it may, the diffi¬ 
culty with appellant, as above pointed out, is not that the 
surety company is objecting to the assertion of some right 
by the bank but rather that the bank has no right to assert. 
The fact that the surety company had not paid the claims 
when suit was brought is immaterial. Its right of lien 
relates back to the date of the bond. Lyttle v. National 
Surety Company, 43 W. L. R. 85. Furthermore, the 
appellant’s right to intervene must be tested by the 
strength of its own case and not by the alleged weakness 
of the case of some other party to the litigation. 

For the foregoing reasons we respectfully request that 
appeal be dismissed, or the decree of the lower Court 
affirmed. 

Respectfully submitted, 

WALTER B. GUY, 
BYNUM E. HINTON, 
Attorneys for Appellee , 

Title Guaranty & Surety Co. 








